Office of the Commissioner, g J gﬂ,
G

FAr Sewd), sfgHeraTg Tgddred

Central GST, Appeal Commissionerate- Ahmedabad

SNeEdY Yo, JoRd J1, SASTars! SEHarElG 3¢003y,

CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015 ? 3
B 079-26305065 Eeithaw : 079 - 26305136 .a J/)Gz e

&  WIsd W& : File No - V2(ST)80 /North/Appeals/2018-19 (oz‘y
il 3T ¥ ¢ Order-In-Appeal No..AHM-EXCUS-OOZ-APP-50-18-19

e Date : 27-Aug-18 ST} B+ & TR Date of Issue //ZZ(ZO/A’

M AT Y, gdd (314Ter) gRT UIRe

Passed by Shri Uma Shanker Commissioner (Appeals)

pl Arising out of Order-in-Original No GST-
06/REFUND/42/AC/KMM/Lodestone/2017-18 Dated 28-Mar-18 Issued by
Assistant Commissioner , Central GST , Div-VI , Ahmedabad North.
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Name & Address of The Appellants

M/s Lodestone Software Services
Pritvate Limited
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :- .
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Under Section 86 of the Finance Act 1994 an appeal lies to -
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The West Regional Bench of Customs, Excise, Service Tax Apbellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rutes 1994 and Shall be accompany ated




service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Ceniral Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended. -
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(it amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. A g,
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F.No. V2(ST)24/Ahd-South/18-19

ORDER-IN-APPEAL

M/s. Lodestone Sofrware Services Pvt. Ltd., 2nd Floor , Opp.Grand
Bhagwati Nr Avalon Hotel, Off. S G Highway,Bodakdev, Ahmedabad
(henceforth, “appellant”) has filed the present appeal against ’rﬁe Order-
in-original  No. GST-06/Refund/42/AC/KMM/Lodestone//2017-18 dated
28.03.2018 (henceforth, “impugned order") issued by the Assistant

Commissioner, CGST,Division-VI, Ahmedabad-North.(henceforth,-
“adjudicating authority").
2. The facts of the case, in brief, are that the appellant, a service tax

registrant, filed a refund claim dated 15.11.2017 for Rs.4,47,592/- of
unuhhzed CENVAT credit pertaining fo the from April to June 2017 under
Rule 5 of CENVAT Credit Rules,2004. Said refund claim was rejected under
impugned order mainly on the ground viz. address available on the
invoices of the input service providers were nof tallied with the same
shown in ST-3 returns, export realization amount not tallied with FIRC,
refund claimed was in excess of CENVAT credit available at the end of
the quarter, invoices of input services were not as prescribed under rule

4A of Service Tax Rules 1994 etfc.,

3 Being aggrieved with the impugned order, the appellant preferred
this appeal contesting infer alia, the grounds; that the impugned order is
contrary to the facts on record, unjust, eroneous; that no show cause
notice as well as opportunity to heard in person was granted fo the
appellant and hence principles of natural justice have not been followed.

They have also requested for condonation of delay in filing the appeal.

4, In the Personal hearing held on 23.08.2018 Shri Deepak Rajani, C.A.

reiterated the grounds of appeal and requested for condonation of

delay.

5. | have carefully gone through the appeal wherein refund of

unutilized Cenvat credit on account of export of output services has been

denied. Condonation of delay in filing the appeal is acceptable. T
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of natural justice have been violated. | find that the claim was rejected
without awarding the appellants the opportunity of being heard. As
regards the issue that the appellants were not given any opportunity tfo
present their case personally as per the principle of natural justice; |
consider that the adjudication proceedings shall be conducted by
observing principles of natural justice. Order passed in violation of the
principles of natural justice is liable fo be set aside by Appellate Authority.
Natural justice is the essence of fair adjudication, deeply rooted in
tradition and conscience, to be ranked as fundamental. The purpose of
following the principles of natural justice is the prevention of miscarriage
of justice. The first and foremost principle is what is commonly known ds
qudi alteram partem rule. It says that no one should be condemned
unheard. The Show Cause Nofice is the first limb of this principle. In the
absence of a nofice of the kind and such reasonable opportunity, the
order passed becomes wholly vitiated. Thus, it is but essential that a party
should be put on notice of the case before any odversé order is passed
against him. This is one of the most important principles of natural justice.
The Hon'ble Supreme Court has further elaborated the legal position in
the case of Siemens Engineering and Manufacturing Co. of India Ltd. v.

Union of India and Anr. [AIR 1976 SC 1785], as under: -

" If courts of law are to be replaced by administrative authorities
and tribunals, as indeed, in some kinds of cases, with the proliferation
of Administrative Law, they may have to be so replaced, it is essential
that administrative authorities and tribunals should accord fair and
proper hearing to the persons sought to be affected by their orders
and give sufficiently clear and explicit reasons in support of the orders .
made by them. Then alone administrative authorities and tribunals
exercising quasi-judicial function will be able to justify their existence
and carry credibility with the people by inspiring confidence in the
adjudicatory process. The rule requiring reasons to be given in
support of an order is, like the principle of audi alteram partem, a
basic principle of natural justice which must inform every quasi- .-
judicial process and this rule must be observed in its proper spirit and
mere pretence of compliance with it would not satisfy the requirement

of law.”

6. The adjudicating authority should, therefore, bear in mind that no

material should be relied in the adjudication order to support a finding
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remand the case back to the adjudicating authority to pass d fresh order

ensuring principle of natural justice. The appeal is accordingly is allowed.
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The appeal filed by the appellant stands disposed of in above

terms.

Attested

Ahmedabad

By R.P.A.D.
To,

M/s. Vodafone Mobile Services Limited,
Vodafone House,Prahladnagar,
Off S G Highway, Ahmedabad .

Copy fo: .
1.The Chief Commissioner of Central Tax, Ahnmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.
8. The Additional Commissioner, Cenfral Tax (System),Ahmedabad North.
& The Asstt./Deputy Commissioner, CGST Division-Vl, Ahmedabad - North.

\/?Guord File.
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